Editor's note: Reconsideration denied by Oder dated Dec. 11, 1998

KENNETH AND G/MEN THOMPSON ET AL
| BLA 95- 587 Decided June 8, 1998

Appeal of a Decision issued by the Assistant DOrector, Held
perations, Gfice of Surface Mning Recl amati on and Enf or cenent, uphol di ng
a Gasper Held dfice response to a citizen conplaint objecting to di sposal
of noncoal waste on permitted sites. 95-14-DRC

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Appeal s: General | y--Surface Mning Gontrol and
Recl amation Act of 1977. dtizen Gonpl aints: General ly

Wien an appeal is taken froman CBMresponse to a
citizen conplaint, only the issues raised in the
original conplaint and addressed in CBVIs deci sion are
ripe for consideration on appeal .

2. Surface Mning Gontrol and Recl amation Act of 1977:
dtizen Conplaints: General ly

An GBMdecision finding no further action necessary in
response to a citizen conplaint alleging that a state
solid waste disposal permt allow ng the disposal of
noncoal waste on permtted sites wthout the
construction of bottomand side water barriers viol ates
state and Federal regulations wll be affirned when the
record denonstrates that the permt provisions

al l ow ng disposal of inert noncoal waste does not
violate applicabl e Federal and state regul ati ons.

APPEARANCES TomH tzgerald, Esg., Fankfort, Kentucky, for Appellants;
John S Retrum Esq., Ofice of the Solicitor, US Departnent of the
Interior, Lakewood, olorado, for the Gfice of Surface Mning Recl amati on
and Enf or cenent .
(PN ON BY ADM N STRATI VE JUDGE MULLEN
Kennet h and Gaen Thonpson (the Thonpsons) and the Dakota Resource
Qouncil (Gouncil) (referred to collectively as "the Conpl ai nants") appeal ed
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a March 30, 1995, Decision issued by the Assistant Drector, Held
perations, Gfice of Surface Mning Recl amati on and Enforcenent (C8V),
uphol ding the Casper FHeld dfice response to a citizen conplai nt objecting
to the failure to construct bottomand side water barriers at permtted
sites for disposal of noncoal waste.

The Sate of North Dakota assuned prinary responsibility for the
regul ati on of surface coal mning lands wthin the Sate on Decenber 15,
1980, and the North Dakota Public Service Gonmission (Public Service
Gonma ssi on) was designated as the authority responsible for the regul ation
of surface coal mining and recl anati on operations subject to the Sate
program See 30 CF R 8§ 934.10. S nce 1982 Basin Gooperative Services
(Basin) has been the operator responsible for surface coal mning and
reclamation operations at the Genharold Mne in Mercer and Qi ver
Qounties, North Dakota, and has operated under surface coal mining permts
i ssued by the Public Service Conmission. Basin ceased extracting coal from
the @ enharold Mne and began conducting recl amati on operations in
June 1993.

Basin's coal mning permts incorporated inert solid waste nanagenent
Permt No. SU 028, issued by the North Dakota State Departnent of Heal th
(Sate Departnent of Health) pursuant to State Departnent of Health solid
wast e managenent rules. That permit authorized Basin to bury inert noncoal
mne and construction waste in mned out pits beneath overburden naterial s
returned to the pits. Various permt renewal s enl arged the approved
di sposal area as mning progressed and, wth the last permt renewal,

i ssued i n Decenber 1991, the approved di sposal area was about 1, 700 acres
in size and included | and owned by the Thonpsons.

The Decenber 1991 permit renewal defines the term"inert waste" as

nonput resci bl e, nonwater sol ubl e solid waste that will not in any
way forma contamnated | eachate. Inert waste includes but is
not limted to: (1) construction and denolition naterial (such as
wood, bricks, nasonry, concrete (cured) and netal) resulting from
the denolition or razing of buildings, roads or other structures;
(2) trees and tree branches; (3) netal wastes that do not contain
oils, solvents, P(Bs or other simlar naterials; (4) bottomash
fromcoal -fired boilers; and (5 waste coal fines fromair

pol | uti on equi pnent .

(Permt No. SU028 at 4.) The permt renewal specifically prohibited
di sposal of "waste oil; P(B waste/oils; hazardous wastes * * *; hazardous
naterials; sludges; * * * or infectious wastes" in the approved areas. |d.

h August 16, 1994, the Thonpsons and the Gouncil filed a citizen
conpl ai nt asking CGBMto inspect the Genharold Mne without prior notice
to Basin. The Gonplainants alleged that for nore than 12 years Basin had
been di sposing of waste in the Genharold Mne under an illegal Sate
Departnent of Health permit. They clained that the Sate Departnent of
Health permt violated CBMand the Public Service Gomnm ssion perfornance
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standards for waste disposal by allowng virtual |y unsupervi sed dunpi ng
intoan unlined pit. The Gonpl ai nants cont ended that the waste di sposal
at the mne included di sposal of noncoal waste, which was governed by the
perfornance standards set out in ND Admn. Gode § 69-05.2-19-04 (Public
Service Commission regul ation 69-05.2-19-04). According to the

Gonpl ai nants, that regul ation required construction of appropriate water
barriers on the bottomand si des of noncoal waste disposal sites. They
also maintained that statenents in Basin's March 3, 1989, pernmt renewal
application that no clay or synthetic liners had been placed in the

di sposal pits and that none woul d be constructed in the future was an
admssion that clearly denonstrated that none of the nandated barriers
exi sted on the lands subject to Permt No. SU 028.

The Conpl ai nants asserted t hat

[t]his illegal permtting of a disposal site on the G enharol d
Mne, and the subsequent waste disposal itself, not only has
resulted in a technical violation of performance standards. It
has al so resulted in the largely unsupervi sed dunpi ng of a w de
variety of naterials over a vast expanse of |and, and
consequently in a loss of public confidence in both the good w |
of the coal industry and [the] conpetence of regul atory agenci es.
The [Public Service Cormssion] has shunted its waste di sposal
i nspection responsibilities tothe [Sate Departnent of Health].
Inturn, [Sate Departnent of Health's] only 1993 i nspections of
the site occurred in response to citizen conpl ai nts about the
dunpi ng of hazardous waste, including oil and grease, at the
site. [1/] The purpose of North Dakota' s perfornance standard

1/ This inspection is apparently a Sept. 8, 1993, Departnent of Health
investigation of eight violations at the Genharold Mne al | eged by

Local 9702 of the Uhited Mne Wrkers of Anerica (UMM). See Sept. 9,
1993, Public Service Cormission Inspection Report at 1. The UMM al so
filed a citizen conplaint wth C8Mand the Public Service Comm ssion on
Aug. 31, 1993, asserting repeated dunping of oil sludge at the nmargin of
awetland at the south end of the mne permt area, in violation of Pernt
No. S 028 and Public Service Gormission regul ation 69-05.2-19-04, which
require storage of oil sludge in designated permt areas and nandat e desi gn
and construction of appropriate water barriers at disposal sites. The
CBM Casper FHeld Gfice reviewed the conpl aint and i ssued a 10-day noti ce.
After inspection, the Public Service Cormmission issued a Sept. 9, 1993,
report addressing the alleged oil sludge dunping. The report concl uded
that, although there was no evi dence that Basin had deposited oil sludge
on the margins of the wetland, Basin had dunped solid resi due contam nat ed
wth oil and/or grease, noting that clean-up under Sate Departnent of
Health direction was in progress. The report further indicated that Basin
had failed to take adequate contai nnent or protective neasures or properly
di spose of solid wash bay residue. Onh Sept. 14, 1993, the Public Service
Gonmissi on i ssued a Sate notice of violation, citing Basin for failure
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69-05. 2-19-04 appears to be to prevent the | eaching of waste into
groundwat er and to nake regul ar and effective inspection
possible. The result of the permtting practice that was
followed at the G enharold mne has been to ignore the
possibility of waste |eaching into the groundwater and to render
ef fective inspection nearly inpossibl e.

(dtizen Gonplaint at 2.) The Gonpl ai nants asked CBMito order an

i medi at e cessation of all noncoal waste disposal on | and subject to Permt
No. SUJ028 and all other places on the mne site and direct renoval of

all noncoal waste previously disposed on the permt for depositionin a
landfill outside the permt area.

O August 18, 1994, personnel fromthe CBMF eld Gfice, the Public
Service Gommssion, the Sate Departnent of Health, the Thonpsons, and
representatives of the Gouncil jointly inspected areas subject to surface
coal mning Permts B33+ 8801 and G034+ 8003, issued by the Public Service
Gmmssion. 2/ The FHeld Gfice al so reviewed the Public Service
Gonmission mning permts, Sate Departnent of Health Permit No. SU 028,
the perfornance standards set out in Public Service Gonmission regul ation
69-05. 2-19-04 and conparabl e requirenents in 30 CF. R § 816.89, the Sate
Departnment of Health's report, and the Public Service Commission' s
i nspection report and response to the conpl ai nt.

Inits August 24, 1994, response, the Public Service Conm ssion
acknow edged that perfornance standards for the disposal of noncoal waste

fn. 1 (continued)

to place and store noncoal wastes contai ning hydrocarbons in a control | ed
nanner or in an approved permt area, and for failing to protect an

undi sturbed wetl and area fromrunoff fromcoal stockpiles and noncoal
waste. The FHeld Gfice vacated its 10-day notice on Sept. 14, 1993,
noting that the Public Service Gormission had i ssued a notice of violation,
and that all of the soil residue fromthe wash bay di sposal site had been
properly renoved and deposited in a satisfactory disposal site. After
obtai ning and review ng additional information regarding Basin's waste

di sposal practices, the Public Service Gonmssion vacated the Sate notice
of violation on Sept. 29, 1993, concluding that Permt No. BO3H 8204

al l oned di sposal of soil residue at the wash bay disposal site in an area
disturbed by mning in the 1960's, and that water sanpl es taken by the
Publ i ¢ Servi ce Gonmi ssi on showed no wetl ands contamnation. v Cct. 26,
1993, CBMdetermned that the Public Service Gormssion's decision to
vacate the notice of violation was not arbitrary, capricious, or an abuse
of discretion, but required continued Public Service Gommi ssion nonitoring
by testing water quality fromwells. Apparently, UMM did not chal | enge
CBM's determnati on.

2/ The site of the inspection was the WoW.sec. 10, the NWasec. 15, and
the NWasec. 16, T. 143 N, R 84 W, Hfth Principle Meridian, Qi ver
Qounty, North Dekot a.
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requi red construction of "appropriate"” water barriers on the bottomand
sides of disposal sites. The Gonmission stated that Basin had di sposed of
inert noncoal waste on the Thonpsons' |and pursuant to Permit No. SU 028,
issued by Sate Departnent of Health, adding that the North Dakota surface
coal mining programnandated that all noncoal waste naterial s di sposed
wthin coal mning permt areas be permtted and deposited i n accordance
w th mining perfornance standards and Sate Departnent of Health solid
wast e managenent rules. The Public Service Commssion expl ai ned t hat

the only material s that could be placed on the site pursuant to Permt

No. SUJ028 were inert naterials which, by definition, would not
contamnate water or formcontamnated | eachate. Therefore, the Sate
Departnment of Health did not require inperneable liners for sites where
inert waste was disposed. The response found that Public Service

Gonma ssi on regul ati on 69-05. 2-19-04 was in conformance wth 30 CF. R

§ 816.89 and was designed to prevent surface and ground water pol |l ution.
The Sate regul ati on required construction of "appropriate” water barriers
and, because inert waste nmaterial s woul d neither contamnate water nor form
contamnated | eachate, no water barriers were required. Thus, the Public
Servi ce Gommissi on concl uded that the regulation did not nandate
construction of liners or barriers wthin Permt No. SU 028, and that no
liners or barriers were deened necessary or appropriate. The report al so
stated that various inspections had reveal ed no evi dence that Basin had

di sposed anything other than inert material wthin the permt area

Respondi ng to the Thonpsons' charge that a portion of their |and had
been included in disposal areas authorized by Permit No. SUJ 028, the Public
Service Commssion stated that, even if the Thonpsons were unaware that the
permt included their land, their participationin an infornal conference
on Basin's application for Permt BO3H+ 8801 addressing burial issues was
evi dence that the Thonpsons knew that Basin intended to di spose of nine
wastes in the permtted area. The Public Service Gonmission response
concl uded that, when the Sate Departnent of Health did not require
construction of water barriers, it did not violate the waste di sposal
perfornance standards set out in Public Service Gonmssion regul ation
69- 05. 2- 19- 04.

Inits August 26, 1994, response to the citizen conplaint, the Held
dfice acknow edged that Basin's permts did not require construction of
wat er-proof barriers for the authorized waste di sposal wthin the permt
area. The Held dfice noted, however, that because neither the Public
Service Gommssion nor the Sate Departnent of Heal th considered inert
waste to be toxic or hazardous, they did not require waterproof barrier
installation. Based on its reviewof the description of the di sposal
net hods and the materials authorized by Permit No. SU028, the Held Ofice
agreed that the allowed naterials did not appear to be toxic or hazardous,
adding that it had no evidence that naterial s other than approved wast es
had been di sposed wthin the permt area. The Held dfice further stated
that the Public Service Cormission had the authority under Public Service
Gonma ssi on regul ati on 69-05. 2-19-04 and the approved Sate programto
determne when a barrier was needed, and that the Public Service Gonm ssion
had adequat el y expl ai ned the reasoning for not requiring barriers in this
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case. Accordingly, the Held Gfice determned that no violation of the
North Dakota programexi sted and that no further action was warrant ed.

The Gonpl ai nants did not seek informal reviewof the FHeld dfice's
determnation until January 17, 1995. In the interim the Gonpl ai nants
and the Held Gfice exchanged correspondence concerni ng sworn affidavits
of six forner mne enpl oyees stating that they had been ordered to dunp
grease, oil, and other hazardous material at the site. The Conpl ai nants
expressed their opinion that these affidavits undercut the FHeld Gfice's
assertion that it lacked evidence that anything other than inert waste had
been di sposed at the Genharold Mne. 3/ The Qonpl ai nants nade it clear,
however, that, although the affidavits contained i nfornation the
Gonpl ai nants deened sufficient to warrant CGBMinvestigation and enf or cenent
action, the affidavits were not part of their citizen conplaint. See
Qt. 24, 1994, Qouncil Letter. In a February 15, 1995, letter submtted
after their request for informal review the Conplainants restated their
position that, contrary to CBMs apparent msconception, the conplaint did
not rest upon the information in the affidavits, but centered upon the fact
that the noncoal waste disposal permtting process conpletely ignored the
pertinent provisions of the Surface Mning Gontrol and Recl amati on Act of
1977 (SMRAY), 30 US C 88 1201-1328 (1994). See Feb. 15, 1995, ouncil
Letter at 2.

In the request for informal review the Gonpl ai nants added t hree
issues to their original argunent that the permtting of the vast, unlined,
and | argel y unnoni tored noncoal waste disposal sites wthin the G enharol d
Mne viol ated Public Service Gonmission regul ati on 69-05.2-19-04. The
Gonpl ai nants cont ended that both the Public Service Commission and the
Feld Gfice had allowed the Sate Departnent of Health to exceed its
authority and adopt standards for noncoal waste di sposal on nmine permt
areas in

3/ The six affidavits were executed in June 1994 and submtted to the
Qiver Qunty Board of Commssioners in a proceeding resulting froma
letter witten by Gaen Thonpson, one of the parties to this action,
alleging that Basin had been dunpi ng wastes at the mine wthout a proper
Qounty permit. After an investigation and hearing to determne whet her
Basin had viol ated a Gounty zoni ng ordi nance by operating a solid | andfill
wi thout obtaining a Gounty pernmit, the Gounty fined Basin $15, 000 but nade
no explicit findings of fact. Basin appealed. Relying on the extrenely
deferential standard of reviewfor appeal s fromQunty zoni ng deci si ons
nandated by Sate court precedent, the Sate district court judge uphel d
the fine, but noted that Basin had presented the affidavits of 12 current
enpl oyees denyi ng know edge of grease or oil being disposed of at the nmine
and that, froma practical standpoint, it woul d have been inpossibl e for
Basin to open the old pits to disprove the allegations in the affidavits
of six forner enpl oyees. Basin Hectric Power Gooperative v. Qiver Gounty
Board of Gounty Gonmissioners, Case No. 33-94-G 1461 (N Dak. O strict
Qourt June 20, 1995), Menorandum pinion at 1, 4.
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reckl ess disregard of the fact that SMIRA did not differentiate between
inert and noninert naterial. They nai ntai ned that, assumng arguendo, the
side and bottomwater barrier requirenent coul d be wai ved in appropriate

ci rcunstances, the Public Service Gonmission and CBM had not denonst rat ed
that wai ver was appropriate in this case. The Gonpl ai nants specifically
chal | enged the | ack of a waste characterization study proving that the
wast e di sposed pursuant to Permit No. SUJ 028 woul d not contanm nate
groundwat er and the |ack of consideration of aquifers underlying and
abutting the permtted di sposal area or surface drai nage i nto whi ch surface
runof f flowed. The Gonpl ai nants further argued that inporting noncoal
wastes fromoutside the Genharold Mne for disposal constituted an

unl awf ul trespass exceedi ng any agreenent between Basin and the | andowners,
because 30 CF. R § 816.89(a) allowed only the di sposal of noncoal wastes
generated by surface mning activities. 4 The Conpl ai nants suggest ed t hat
Basi n had di sposed nonm ni ng asbestos waste, contrary to assertions nade to
t he Thonpsons, and averred that the Sate Departnent of Heal th had no
authority to permt asbestos disposal, that the Public Service Conm ssion
and the Held Gfice had violated SMIRA by allow ng that practice, and that
Basin had breached the terns of its permt and coomtted an unl awf ul
trespass. 5/

In a Decision dated March 30, 1995, the Assistant Drector, C8V)
uphel d the FHeld Gfice' s response to the citizen conplaint. He identified
the i ssues before himas the di sposal of noncoal waste, including naterials
not related to mning activities, on the Thonpsons' property and throughout
the permtted sites wthout the construction of appropriate bottomand side
water barriers, and the relationship between the Sate Departnent of Health
wast e managenent rul es and the Public Service Gommission surface mning
regul ations. The Assistant Drector found that, although the Public
Service Commssion's review of mning permt applications invol ved i nput
fromother Sate agencies such as the Sate Departnent of Health, the
Publ i c Service Commssion exercised total control over all aspects of
Basin's permt application and retained the final authority and
responsi bility for accepting or rejecting any Sate Departnent of Heal th
comments. He further noted that the mning permts approved by the Public
Servi ce Commi ssi on specifically addressed and al | owed di sposal of noncoal
waste materials on the permtted sites, which included the Thonpsons'

property.

4/ ¢ question the relevance of 30 CF.R § 816.89(a). That regul ation
addresses noncoal mning wastes such as "grease, |ubricants, paints,

fl ammabl e |iquids, garbage, abandoned mini ng nachi nery, |unber and ot her
conbustible nmaterial s generated during mining activities" and requires that
such waste be stored in a control |l ed nanner and pl aced i n a desi gnat ed
portion of the permt area. Permt No. SUJ 028 specifically prohibits

di sposal of those wastes identified in 30 CF. R 8§ 816.89(a).

5/ The only reference to asbestos in the record is found in Basin's

Mar. 3, 1989, permt renewal application which |ists asbestos wastes as
one type of naterial to be deposited at the site. Permt No. SU 028 does
not authorize disposal of asbestos waste, and the record contai ns no

evi dence that any asbestos was buried at the site.
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The Assistant Drector stated that Sate Departnent of Health permt
No. SU028 limted disposable material to inert products and found that
no evi dence of disposal of materials other than those specified in that
permt had been verified. Acknow edging the conflicting allegations nade
by the Gonpl ai nants and Basin regarding burial of oil products on the
permt sites, he concluded that the backfilling and gradi ng conpl eted on
the sites rendered any further surface inspection of the backfilled and
graded area futile. He observed, however, that the Sate Departnent of
Heal th had agreed to establish water nonitoring points near the perineter
of the Thonpsons' property to detect illegally buried oil products and
provide a factual basis for any future enforcenent action, if necessary.

The Assistant Orector determned that Public Service Gommission
regul ati on 69-05.2-19-04 al |l oned disposal of materials not related to
mning in permtted areas when disposal of unrelated waste was allowed in
t he approved surface coal mine permt, and that this was the circunstance
inthe case of Basin's surface coal mning permts. He noted that
"[p]aramount to the North Dakota i ssue was a decision that (1) the
disposition of materials unrelated to mning woul d not negatively i npact
the hydrol ogy or reclamation of the area, and (2) conpliance wth all
surface mning regul ati ons woul d be afforded.” (Decision at 2.) He
expl ained that the requirenent in Public Service Gormission regul ation
69-05. 2-19-04 that disposal sites nust have appropriate bottomand side
water barriers was clearly intended to precl ude hydrol ogi cal danage.
Noting that the approved Sate Departnent of Health waste di sposal pernt
al | oned di sposal of only those noncoal waste naterials identified as inert,
the Assistant Orector found that the Public Service Gonmission' s
conclusion that the liner requirenent was not applicable to Basin's
di sposal sites was reasonable and justified as a way to simltaneously
reduce unnecessary admnistrative costs and permttee expense and satisfy
the intent of the regulation. He therefore concluded that the FHeld
dfice' s response to the citizen conpl aint was appropri at e.

Intheir Satenent of Reasons for Appeal, the Conpl ai nants argue that
the Held Gfice failed to properly and thoroughly investigate their
citizen conplaint that there was inproper disposal of noncoal nine wastes
at the GQenharold Mne, linking their conplaint for the first tine to the
Septentber 9, 1993, Public Service Comrmission report docunenting the results
of the inspection of the nmine conducted in response to the UWA citizen
conplaint and the affidavits submtted by the six forner Basin enpl oyees in
the Gounty zoning proceeding. See notes 1 and 3, supra. The Conpl ai nant's
contend that the information in the report and the affidavits nore than
sufficed to trigger CBMs statutory and regul atory duty to investigate
possi bl e i nproper waste disposal activities at the mne, and that the
agency's refusal to further investigate the allegations of inproper waste
di sposal was arbitrary, capricious, and otherw se inconsistent wth | aw

The Gonpl ai nants further naintain that CBMfailed to appropriately
investigate and assure a suitabl e design of the waste di sposal areas.
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dting the requirenent in 30 CF. R 8§ 816.89(a) that noncoal mne waste

di sposal sites are to be designed and constructed in a nanner to ensure
that | eachate and drai nage fromthe waste do not degrade surface or

under ground wat er, the Gonpl ai nants contend that noncoal waste nust be
placed in a discrete, controlled, and nanaged area rather than spread

t hroughout the approxi mately 1, 700-acre permt area at the G enharol d M ne.
According to the Gonpl ai nants, the lack of a designated waste di sposal
area violated CBMand Public Service Gonmission regul ati ons and al | oned t he
entire permt area to be turned into the functional equival ent of an open
dunp. The CGonpl ai nants object to CBMand Public Servi ce Gonmissi on
reliance on the Sate Departnent of Health permt's classification of the
waste as inert as the basis for their conclusion that no barriers were
needed, asserting that CBMand the Public Service Gonm ssion were obligated
to independent|y scrutinize and anal yze the wastes to prove that the wastes
| acked the potential to create | eachate before deci di ng whet her barriers
Wer e unnecessary.

n appeal, the Gonpl ai nants nai ntain that authorization of di sposal
of noncoal waste incidental to mning in Basin's coal |eases wth the
Thonpsons does not include a right of entry for the disposal of wastes
generated outside the permit area which are not incidental to the mning
operation. They argue that, because the surface mning | ans do not
aut hori ze inportation of noncoal wastes onto a mne site for di sposal
w thout the express consent of the surface owner, CBMerred when it failed
to properly investigate whether Basin had the right of entry to di spose of
wast es generated outside the permt area. The Gonpl ai nants clai mthat CaM
and the Public Service Commssion nust reviewthe right of entry
information and conduct an inquiry into whether Basin violated the
Thonpsons' rights by burying waste generated outside the permt area on the
Thonpsons' land. The Conpl ai nants concl ude that C8Vierroneously declined
to conduct the thorough investigation into known and suspect ed unaut hori zed
wast e di sposal necessary to assure groundwat er protection and conpl i ance
wth Sate and Federal regul ati ons.

Inits Answer, (BMavers that it did not abuse its discretion when it
determned that there was insufficient reason to believe that a violation
of Public Service Cormission regul ation 69-05.2-19-04 had occurred at the
mne. It asserts that Basin's construction of waste disposal pits wthout
water barriers did not violate that regul ati on because Permt No. SU 028
al l oned di sposal of only those materials which were inert and i ncapabl e
of formng a contamnated | eachate, rendering the installation of water
barriers designed to prevent |eachate and runoff fromdegradi ng surface
or ground water unnecessary. In short, CBMnmaintains that it, the Public
Service Gommssion, and the Sate Departnent of Heal th reasonabl y concl uded
that, under Permit No. SU 028, no water barrier was the appropriate barrier
and that Basin, therefore, had not violated Public Service Gonm ssion
regul ati on 69-05.2-19-04. Further, CBMcontends that it adequatel y
investigated all egati ons that Basin disposed of oil products at the mine in
violation of the regul ation and properly concluded that insufficient
evi dence of inproper disposal existed. After noting that the Conpl ai nants
had failed to provide CBMw th any infornmation on their belated clai mthat
di sposal of nmaterials fromoutside the mine constituted an unl awf ul
trespass
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on the Thonpsons' land, CBMpoints out that neither Public Service

Gonma ssi on regul ati on 69-05.2-19-04 nor Permit No. SU 028 explicitly
prohibits the disposal of such materials at the mne. Accordingly, C&M
concludes that it properly exercised its discretion in determning that
insufficient information and reason to believe that a violation of Public
Servi ce Commssion regul ation 69-05.2-19-04 existed, and that it
appropriately declined to take further action on the citizen conpl ai nt.

[1] As aninitial matter, we note that the Conpl ai nants' origi nal
conpl ai nt has been enl arged t hroughout the course of this proceeding to
include itens not raised in the original August 16, 1994, citizen
conplaint. The CGonplainants stated in that conplaint and repeated y
enphasi zed in later correspondence wth CBMthat their conpl ai nt focussed
solely on the propriety of the Sate Departnent of Health's issuance of
Permt No. SU 028 authorizing the disposal of noncoal wastes at the
QG enharold Mne wthout requiring the water barriers specified in Public
Service Gommssion regul ation 69-05.2-19-04. (n appeal , the Gonpl ai nant s
rai se additional allegations of inproper waste disposal activities
violating the permt, citing the Septenber 9, 1993, Public Service
Gonma ssi on report docunenting the inspection conducted in response to the
UMM citizen conpl aint and enpl oyee affidavits submtted during Gounty
zoni ng proceedi ng, and cl ai ns of trespass.

Wien CGBMinitiates an investigati on based on allegations raised in a
citizen conpl ai nt,

[t]he schene of investigation, enforcenent, and revi ew nust
necessarily be limted to the set of facts alleged in the

conpl ai nt and cannot be expanded to include itens the conpl ai nant
w shes to add after investigation and response by the Sate

regul atory authority. A low ng periodi ¢ anendnent or
anpl i fication of a conplaint would clearly serve to undermne the
comty considerations which are at the heart of the [10-day
notice] process.

Foster E Sword, 138 IBLA 74, 80 (1997); Betty L. and Mbses Tennant,

135 IBLA 217, 226-27 (1996). Additional allegations mght provide an

i ndependent basis for issuance of one or nore 10-day notices but cannot
be the basis for reviewof the Sate response to an initial 10-day noti ce.
Foster E Sword, supra. Inthis case, the only issue properly before us
is whether Permmt No. SUJ 028 all owing Basin to dispose of inert noncoal
waste inunlined pits, onits face, violates Public Service Gonmi ssion
regul ati on 69-05. 2- 19- 04.

[2] The perfornance standard for noncoal waste disposal set out in
Public Service Commission regul ation 69-05.2-19-04 directs that noncoal
wast e di sposal sites be designed and constructed w th appropriate water
barriers on the bottomand sides. The conparabl e Federal regul ation,

30 CF.R § 816.89(b), provides that
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[f]linal disposal of noncoal mine wastes shall be in a

desi gnated disposal site inthe permt area or a S at e-approved
solid waste disposal area. [DOsposal sites inthe permt area
shal | be designed and constructed to ensure that |eachate and
drai nage fromthe noncoal mne waste area does not degrade
surface or underground water.

The Federal regul ation does not nandate water barriers; it focuses instead
on the protection of surface and ground water systens and al | ows
alternative techni ques approved by the Sate regulatory authority. See
48 Fed. Reg. 43956, 44026 (Sept. 26, 1983).

Permt No. SU 028 authorized Basin to dispose of inert noncoal waste
i ncapabl e of formng a contamnated | eachate. Based upon this limtation,
the Public Service Gonmission and the Sate Departnent of Heal th concl uded
that, under the circunstances, no water barrier would be required. In
reviewng the Sate's determnation that Permt No. SU028 did not violate
Public Service Commission regul ati on 69-05.2-19-04, GBMfound the Sate's
concl usi on reasonabl e and declined to take any further action on the
citizen conplaint. A though the Gonpl ai nants object to this finding, they
have of fered no evi dence even suggesting that deposition of
"nonput resci bl e, nonwater sol ubl e solid waste that wll not in any way form
a contamnated | eachate” w | degrade surface or underground wat er.

A party objecting to an CBVidecision not to enforce SMRA in the face
of a citizen conplaint has the burden of establishing that CBMacted in
error. See Morgan Farm Inc., 141 I BLA 95, 100 (1997), and cases cited.
The Conpl ai nants have not shown error in CGBMs concl usion that allow ng the
di sposal of nonputrescible, nonwater soluble solid waste that wll not in
any way forma contamnated | eachate in unlined pits wll not conflict wth
the goal of minimzing surface and ground water pollution ani mating both
Public Service Commission regul ation 69-05.2-19-04 and 30 CF. R § 816. 89.

Nor have the Conpl ai nants denonstrated that further investigation into
their conplaint is warranted. The issue raised in the citizen conpl ai nt
does not rely on factual natters. The sole question raised by the
conplaint is whether, onits face, Permt No. SU 028 viol ates Public
Servi ce Gormi ssion regul ation 69-05.2-19-04. 6/ V¢ find no error in CGBVIs
finding that, as issued, the permt does not violate applicable Federal and
state regul ations. V¢ therefore uphold CBMs concl usi on that no further
action was warranted on the conpl ai nt .

6/ W agree wth the Gonpl ainants that the threshol d for determning

whet her a citizen conplaint affords CBMsufficient reason to believe a
violation exists is very low See 30 CF R § 842.11(b)(2). The GaM
msstatenent of the burden in its Answer does not undermine the validity of
CBM's decision that the citizen conpl aint need not be investigated any
further. The Gonpl ai nants did not base their citizen conplaint on discrete
factual allegations provabl e during the course of an inspection of the
site.
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To the extent not specifically addressed herein, the Conpl ai nants'
ot her argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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